United States Patent and Trademark Ofhce 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark OtBce 

Address: COMMISSIONER FOR PATENTS 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. CONFIRMATION NO. 



10/561,317 



12/20/2005 



2352 7590 01/02/2009 

OSTROLENK FABER GERB & SOFFEN 
1 180 AVENUE OF THE AMERICAS 
NEW YORK, NY 100368403 



WEINSTEIN, LEONARD J 



PAPER NUMBER 



DELIVERY MODE 



Please find below and/or attached an Office communication concerning this application or proceeding. 

The time period for reply, if any, is set in the attached communication. 



PTOL-90A (Rev. 04/07) 



KJttiVrXi nvrliyjts OUff Iff fcff Jr 


Application No. 

10/561,317 


Applicant(s) 

STARK, JOHN 


Examiner 

LEONARD J. WEINSTEIN 


Art Unit 

3746 





- The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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1 )^ Responsive to communication(s) filed on 14 August 2008 . 
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closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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Art Unit: 3746 

DETAILED ACTION 

1. This office action is in response to tine amendment of August 14, 2008 and 
September 25, 2008. In mal<ing tine below rejections and/or objections the examiner 
has considered and addressed each of the applicant's arguments. 

2. The examiner acknowledges the amendments to claims 9-12. 

Specification 

3. The disclosure is objected to because of the following informalities: the 
corrections submitted in the response of August 14, 2008 includes the addition of 
reference number 1 14 at page 2 line and reference numeral 312 at page 9 line 5. 
These appear to be corrections that should include reference numerals 112 and 310 
respectively since reference numerals 114 and 312 do not appear in any prior or 
replacement figures. The examiner notes that the context of the disclosure surrounding 
the references in question also suggest the applicant was attempting to reference 
previously disclosed elements 112 and 310. 

Appropriate correction is required. 

Claim Rejections - 35 USC §112 

4. The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification sliall conclude witli one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

5. Claim 9 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 
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6. Claim 9 recites the limitation "the porous section" in line 6. There is insufficient 
antecedent basis for this limitation in the claim. As best understood by the examiner the 
limitation cited will be considered to be — the second porous diverging section — for 
the purposes of the office action on the merits that follows. 

Claim Rejections - 35 USC § 102 

7. The following Is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

8. Claim 9 is rejected under 35 U.S.C. 102(b) as being anticipated by Frenzl US 
3,823,872. Frenzl teaches all the limitations as claimed for a double cone-device of 
continuous geometry (with reference to the inner walls of the actually double-cone 
nozzle which define a primary fluid path) including: [claim 9] a first tapering section 2a 
of hollow frustroconical shape, a second porous diverging section (18, 22) of hollow 
frustoconical shape extending from the smaller diameter end 3a (as the distal end of 
element 3a has a smaller diameter then the front edge of element 2a defined at frontal 
edge of the block defined by element 17) of the first tapering section 2a, capable of 
achieving suction, and a third diverging section 20 of hollow frustroconical shape, 
extending from the larger diameter end 22 of the porous section (18, 22). 

Claim Rejections - 35 USC § 103 

9. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1 0. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

1 1 . Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Frenzl 
US 3,823,872. Frenzl teaches all the limitations as discussed including a conical angle 
of a first tapering section 2a is greater than 0°, but Frenzl does not explicitly teach a 
conical angle that is less than or equal to 10°. It would have been obvious to one 
having ordinary skill in the art at the time the invention was made to form a first tapering 
section with a conical angle that is greater than 0° but less than or equal to 10°, since 
the claimed values are merely an optimum or workable range. It has been held that 
where the general conditions of a claim are disclosed in the prior art, discovering the 
optimum or workable ranges involves only routine skill in the art. In re Alter, 105 USPQ 
233. 

12. Claim 11 is rejected under 35 U.S.C. 103(a) as being unpatentable over Frenzl 
US 3,823,872. Frenzl teaches all the limitations as discussed including a conical angle 
of a third diverging section 20 is greater than 0°, but Frenzl does not explicitly teach a 
conical angle that is less than or equal to 10°. It would have been obvious to one 
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having ordinary skill in the art at the time the invention was made to form a third 
diverging section with a conical angle that is greater than 0° but less than or equal to 
10°, since the claimed values are merely an optimum or workable range. It has been 
held that where the general conditions of a claim are disclosed in the prior art, 
discovering the optimum or workable ranges involves only routine skill in the art. In re 
Alter, 105 USPQ 233. 

13. Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Frenzl 
US 3,823,872. Frenzl teaches all the limitations as discussed including a second 
porous section (18, 22) having an end 22 with a larger diameter, the larger diameter 
being greater than a smaller diameter of the smaller diameter end 3a of the first tapering 
section 2a. Frenzl does not explicitly teach that an end 22 of a second porous section 
(18, 22) has a diameter that is less that one and a half times larger then than the 
smaller diameter end 3a of a first tapering section 2a. The smaller end of the first 
tapering section of the double cone nozzle taught by Frenzl transitions into the first end 
of a porous diverging section. The porous diverging section has a second end with a 
larger diameter then a first end. It would have been obvious to one having ordinary skill 
in the art at the time the invention was made to form a larger diameter second end of a 
porous diverging section of a double cone nozzle to be less than one and a half times 
larger then a small diameter end of a first tapering section that transitions into the first 
end of the porous diverging section, since the claimed values are merely an optimum or 
workable range. It has been held that where the general conditions of a claim are 
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disclosed in the prior art, discovering the optimunn or workable ranges involves only 
routine skill in the art. In reAller, 105 USPQ 233. 

Response to Arguments 

14. Applicant's arguments filed August 14, 2008 have been fully considered but they 
are not persuasive. With regards to the rejection of claim 9 under 35 U.S.C. §1 02(b) as 
being anticipated by Frenzl US 3,823,872 the applicant argues that Frenzl does not 
teach a first tapering section of hollow frustroconical shape. However the examiner 
notes that the applicant does in fact identify element 2a as being a converging cone with 
a tapering frustroconical shape. The applicant attempts to argue that since element 2a 
is disposed within element 17 and element 17 does not have a frustroconical shape that 
Frenzl does not teach the limitations as claimed. The examiner notes that although the 
previous examiner identified element 17 as teaching the cited limitation it is well within 
the realm of reasonable interpretation consider element 2a to be part and parcel to any 
reference to element 17 thus a proper rejection on the merits. The current examiner 
has modified the previous rejection in order to specifically point out the exact 
component within element 17 of Frenzel that teaches a first tapering section of hollow 
frustoconical shape but this does not forms a new ground for rejection of the specified 
limitation. The examiner notes however that any argument by the applicant this final 
office action is based on an improper final rejection of claim 9 cannot be supported in 
light of the amendments to the remaining limitations of claim 9. 

1 5. Applicant's arguments with respect to claims 1 0-1 2 have been considered but are 
moot in view of the new ground(s) of rejection. 
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Conclusion 

1 6. Applicant's amendment necessitated tine new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to LEONARD J. WEINSTEIN whose telephone number is 
(571 )272-9961 . The examiner can normally be reached on Monday - Thursday 7:00 - 
5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Devon Kramer can be reached on (571) 272-71 18. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Devon C Kramer/ 

Supervisory Patent Examiner, Art 

Unit 3746 

/Leonard J Weinstein/ 
Examiner, Art Unit 3746 



